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Cite as: 5 NCTU L. REV., September 2019, at 83.

Copyright Protection for
Al-Generated Work
— From the Discussion of
Painting Robots

Wu-Yun Mao -

Abstract

Starting with newly-invented painting robots, this article hopes to inspire
readers’ awareness of current issue: how to modify copyright framework, when the
robot is perceptive and capable of generating unpredictable artwork? This article
tries to respond this issue from two perspectives of law and policy. Firstly in legal
perspective, this article refers to UK’s similar mechanism, claiming that protection
needs to be built in the copyright related laws. As for the protection method, based
on the principle of legal stability, analogizing Al-generated work to the existing
work under copyright law may be a feasibly way. After reviewing each type of the
works, the author considers work-made-for-hire theory has the highest similarity
with Al-generated work. Secondly in policy perspective, this article refers to Euro-
pean Union and Japan’s policy consideration to introduce the advanced mechanism

for Taiwan’s reference. The initial suggestion is proposed that an inter-

Assitant Research Fellow of Dept. of Marketing and Licensing in National Palace Museum,
National Chengchi University Graduate Institute of Intellectual Property (MBA).
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departmental sector shall be established for the long-term development of the Al-
generated work. In conclusion, the author emphasizes that legal protection should
be applied to this new type of work and attribute right to human, so that the incen-
tive for innovation will be created and eventually benefit to Taiwan’s Al industry.
Also, the policy on Al-generated work should be formulated, so that the Taiwan’s

Al development blueprint will be more complete.

Keywords: Artificial Intelligence (Al), Al-Generated Work, Painting
Robot, Copyright Protection, Work-Made-for-Hire, Work-
Made-for-Position
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Jane Wakefield, Intelligent Machines: Al Art Is Taking on the Experts, BBC NEWS (Sept.
18, 2015), https://www.bbc.com/news/technology-33677271 (last visited Sept. 6, 2019).

William Grimes, Harold Cohen, a Pioneer of Computer-Generated Art, Dies at 87, N.Y.
TMES (May 6, 2016), https://www.nytimes.com/2016/05/07/arts/design/harold-cohen-a-
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(Stedelijk Museum in Amsterdam ) ~ S 7| ik BV ﬁiﬁ%é’“ (Brooklyn Mu-
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pioneer-of-computer-generated-art-dies-at-87.html (last visited Sept. 6, 2019).

DAvID LEVY, ROBOTS UNLIMITED: LIFE IN A VIRTUAL AGE 182-86 (2005).

Richard Moss, Creative Al: The Robots That Would Be Painters, NEW ATLAS (Feb. 17,
2015), https://newatlas.com/creative-ai-algorithmic-art-painting-fool-aaron/36106 (last vi-
sited Sept. 6, 2019).

Id.

Grimes, supra note 2.

Wakefield, supra note 1.
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1.2 %@E{2/K (The Painting Fool )

The Painting Fool ﬂﬁi[ﬁﬁ'?ﬁ; Simon Colton &Wﬂ/[ﬁﬁ“}{%éﬁ* A 2
(FOREAE > 4 2001 & 2EE]HEE PO IAEEY - Colton 52 ET H e
fe FHEE The Painting Fool |- VF’LF FELSE AU > TR
Fle Ip’m?@ﬂﬂ > Colton Jﬁy}fﬁ T ’Jfl’@‘a ) %ﬁﬁygﬂ% ARG
1‘5{ %Iﬁ%ﬁ J FH SRy M T FH#L O ]'ﬂ ]Elf ey A % (skillful ) -~ f%—g'l gk
( appreciative ) - ﬁ'[%\ 4 ( imaginative ) iZF[HJ@ ELEE @,U,:%ﬁﬂ » [f] The
Painting Fool [—E&3fy] © ¥ #7571 » The Painting Fool Fi* I' #8445 218 gy
FAAH > B URRVETAIGR] - R TR AR IR B ] R S
O PR O = - b PR 12006 % > 1]
e 0 O [ [ e J&%Ebiﬁnﬁ[;gw' ; FEEEHY )0 > The Paint-
ing Fool f'I'| {{Rf] * iﬂu]?ﬁ I/I‘pﬁ}“@giﬂ E#E'IFWFUFE‘ WF LT
T R AR Y R Y TVE['[F—T;J%EJ g I?ﬁgffjd%i A A R (U Flickr
N Google B ) R TR A B A F’\,F‘}’Fvﬁ’rn}@ﬁg&"@ i =
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;:m s R R 1 12

“ The Painting Fool fa2! FRJUBLET T 5 HUEZS 7 4 e, (You

Can’t Know My Mind) f[1 > % EVPs{F 55— 4% The Painting Fool A1 * =N

Moss, supra note 4.
About Me, THE PAINTING FooL, http://www.thepaintingfool.com/about/index.html (last vi-
sited Jan. 29, 2019).
Simon Colton, Creativity Versus the Perception of Creativity in Computational System, THE

10

11

PAINTING FooL 5-8, http://www.thepaintingfool.com/papers/colton_aaai08symp.pdf (last
visited Jan. 29, 2019).

12 Supra note 10.
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gﬁﬁ SET 16, 4 ﬁfg B o] Eﬁj\iﬁjé @&l > [0 Interactive Robotic Painting
Machine [&.V (=3 > EIJI—*THU FRL > S 5[3?!, Interactlve Robotic Painting

— —m',

13 Simon Colten & Dan Ventura, You Cant Know My Mind: A Festival of Computational
Creativity, THE PAINTING FOOL, http://www.thepaintingfool.com/galleries/you_cant _know
my_mind/ICCC_YCKMM.pdf (last visited Jan. 29, 2019).

"

15 Benjamin Grosser, [Interactive Robotic Painting Machine, BENJAMIN GROSSER,
https://bengrosser.com/projects/interactive-robotic-painting-machine/ (last visited Jan. 29,
2019).

16

Benjamin Grosser, Interactive Robotic Painting Machine Makes Debut, BENJAMIN GROSS-
ER, https://bengrosser.com/blog/interactive-robotic-painting-machine-makes-debut/ (last vi-
sited Jan. 29, 2019).
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1d.

E. H. GOMBRICH, THE STORY OF ART 350 (1950).

AT A 1669 X1 0 Bl SF 2 kL& — 18 E 4 > M The Next Rembrandt 45 5 1% 5>
2016 452 p, » SEAMRAT M Z B EXAF K 347 S

Tim Nudd, Inside “The Next Rembrandt”: How JWT Got a Computer to Paint Like the Old
Master, ADWEEK (June 27, 2016), https://www.adweek.com/brand-marketing/inside-next-
rembrandt-how-jwt-got-computer-paint-old-master-172257/ (last visited Sept. 6, 2019).
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1.5 AlIE%niEEE (Creative Adversarial Networks,
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THE NEXT REMBRANDT, https://www.nextrembrandt.com/ (last visited Jan. 29, 2019).

Steve Schlackman, Who Holds the Copyright in Al Created Art, ARTREPRENEUR (Apr. 22,
2018), https://alj.artrepreneur.com/the-next-rembrandt-who-holds-the-copyright-in-computer-
generated-art/ (last visited Sept. 6, 2019).

Ahmed Elgammal et al., CAN: Creative Adversarial Networks Generating “Art” by Learn-
ing About Styles and Deviating from Style Norms 12, 15-17 (June 23, 2017),
https://arxiv.org/pdf/1706.07068.pdf (last visited Sept. 6, 2019).
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i S BN ] R R B RS ?TJ“W (el pe Jrﬁ% O % Al &
( Agreement on Trade Related Aspect of Intellectual Property nghts TRIPs ) *
[FIRI Y455 (The Berne Convention for the Protection of Literary and Artistic
Works ) thjﬂqﬁﬁz[ ES"?*» [ T [T i B teh o (Bl o TR
- F Iﬁ'ﬂm~ fel fi 53 BRI IEEF[B (natural right ) % 2l = %E{’ (utilitarian
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ANA RAMALHO, THE COMPETENCE OF THE EUROPEAN UNION IN COPYRIGHT LAWMAKING 3

(2016).
6 Ana Ramalho, Will Robots Rule the (Artistic) World? A Proposed Model for the Legal Sta-
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tus of Creations by Artificial Intelligence Systems,21 J. INTERNET L. 12, 14 (2017); William
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THEORY OF PROPERTY 1, 176-86 (Stephen R. Munzer ed., 2001).
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EU Framework for Intellectual Property, 7 EUR. J. RISK REG. 310, 319-21 (2016).
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LR B 3k F74 Alfred Bell & Co. v. Catalda Fine Arts, 191 F.2d 99 (1951) £ #4487 -
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36 17 U.S.C. § 201(b): “In the case of a work made for hire, the employer or other person for

whom the work was prepared is considered the author for purposes of this title, and, unless
the parties have expressly agreed otherwise in a written instrument signed by them, owns
all of the rights comprised in the copyright.”

37 Peter Jaszi, Toward a Theory of Copyright: The Metamorphoses of “Authorship”, 1991
DUKE L.J. 455, 489-90; see also Cmty for Creative Non-Violence v. Reid, 490 U.S. 730,
744 (1989).

Shlomit Yanisky-Ravid, Generating Rembrandt: Artificial Intelligence, Copyright, and
Accountability in the 3a Era—The Human-Like Authors Are Already Here—A New Model,
2017 MicH. ST. L. REV. 659, 711-12.

Robert C. Denicola, Ex Machina: Copyright Protection for Computer-Generated Works, 69
RUTGERS U. L. REV. 251, 276-77 (2016); see also Goldstein v. California, 412 U.S. 546,
561 (1973).

Annemarie Bridy, Coding Creativity: Copyright and the Artificially Intelligent Author,
2012 STAN. TECH. L. REV. 5, 25-26.
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Yanisky-Ravid, supra note 38, at 711-18; Annemarie Bridy, The Evolution of Authorship:
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See Denicola, supra note 39, at 276.

PR AR SR RS RERNES TR 2 4% +E -

17 U.S.C. § 101: “A ‘computer program’ is a set of statements or instructions to be used
directly or indirectly in a computer in order to bring about a certain result.”

Ak o TBASAE K BAEMEL, 2014 £ 7 A 28 B o ARk AR a9 30 54
http://blog.udn.com/2010hsiao/15501890 (& EEH]BFM 1 2019 9 R 6 A ) -

Berne Convention for the Protection of Literary and Artistic Works, art. 2 (3), July 24, 1971,
25 U.S.T. 1341, 828 U.N.T.S. 221. (“Translations, adaptations, arrangements of music and
other alterations of a literary or artistic work shall be protected as original works without

47
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17 U.S.C. § 101: “A “derivative work’ is a work based upon one or more preexisting works”;
U.S. COPYRIGHT OFF., COPYRIGHT IN DERIVATIVE WORKS AND COMPILATIONS 1 (2013),
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https://www.copyright.gov/circs/circ14.pdf (last visited Sept. 6, 2019), “To be copyrighta-

ble, a derivative work must incorporate some or all of a preexisting ‘work’ and add new

original copyrightable authorship to that work. The derivative work right is often referred to

as the adaptation right.”

HapF o THTARMEAL MM R, G IEREIL F 338 0 F 70
(2018)

17 U.S.C. § 103(b): “The copyright in a compilation or derivative work extends only to the

51

52

material contributed by the author of such work, as distinguished from the preexisting ma-
terial employed in the work, and does not imply any exclusive right in the preexisting ma-
terial. The copyright in such work is independent of, and does not affect or enlarge the
scope, duration, ownership, or subsistence of, any copyright protection in the preexisting
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Kalin Hristov, Artificial Intelligence and the Copyright Dilemma, 57 IDEA 431, 442 (2017).
UK Copyright, Designs and Patents Act, § 178 (1988): “computer-generated, in relation to
a work, means that the work is generated by computer in circumstances such that there is
no human author of the work.”

% 1d. § 9(3): “In the case of a literary, dramatic, musical or artistic work which is computer-
generated, the author shall be taken to be the person by whom the arrangements necessary
for the creation of the work are undertaken.”

%6 1d. § 12(7): “If the work is computer-generated the above provisions do not apply and copy-
right expires at the end of the period of 50 years from the end of the calendar year in which
the work was made.”

1d. § 79(2)(c); § 81(2).

b 528 & (BAEMER]) % 11 465 =78 - @ EEHEE R 1994 SIR% S 16 F
A~ B EAEMHEEE 1957 SRR 2 /45 d A F v 2k ¢ “(vi) in relation to any literary,

dramatic, musical or artistic work which is computer-generated, the person who causes the

57
58

work to be created.”; Bridy, supra note 41, at 400-01.
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Draft Report with Recommendations to the Commission on Civil Law Rules on Robotics
(2015/2103(INL)) 3 (May 31, 2016), http://www.europarl.europa.eu/sides/getDoc.do?pub
Ref=-//EP//NONSGML%2BCOMPARL%2BPE-582.443%2B01%2BDOC%2BPDF%2BV0
//EN (last visited Sept. 6, 2019).
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Id. at 1.

Id. at 12. (Principle 31 f): “... creating a specific legal status for robots, so that at least
the most sophisticated autonomous robots could be established as having the status of
electronic persons with specific rights and obligations, including that of making good
any damage they may cause, and applying electronic personality to cases where robots
make smart autonomous decisions or otherwise interact with third parties independently.”).
1d. at 5-6.

1d. at 7-8.

See generally EUROPEAN UNION, EUROPEAN PARLIAMENT POLICY DEPARTMENTS (2014),
http://knjiznica.sabor.hr/pdf/E_publikacije/Policy departments.pdf (last visited Sept. 6,
2019).
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66 European Civil Law Rules on Robotics Study 14-16 (2016), http://www.europarl.europa.eu/

RegData/etudes/STUD/2016/571379/IPOL_STU(2016)571379 EN.pdf (last visited Sept. 6,
2019).

1d. at 6.

Report with Recommendations to the Commission on Civil Law Rules on Robotics
(2015/2103(INL)) 8-19 (Jan. 27, 2017), http://www.europarl.europa.eu/sides/getDoc.do?
pubRef=-//EP//NONSGML+REPORT+A8-2017-0005+0+DOC+PDF+V0//EN (last visited
Sept. 6, 2019).

Open Letter to the European Commission: Artificial Intelligence and Robotics, ROBOTICS
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OPENLETTER, http://www.robotics-openletter.eu/ (last visited Jan. 29, 2019).
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